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the nations and individual owners, that are now, under the supposition that for 
the past forty years, the changes have been gradual, and the river accepted gener- 
ally as the boundary, under the same authority and ownership; for it must be 
remembered that the river in the alluvial lands, which constitute 800 miles, has 
nowhere today, the same location it had in 1852." (Proceedings of International 
Boundary Commission, Vol. 1, p. 93.) 

The Convention of 1910 sets forth that the United States and Mexico 
" desiring to terminate * * * the differences which have arisen be- 
tween the two countries," have " determined to refer these differences " 
to this Commission enlarged for this purpose. The present decision ter- 
minates nothing; settles nothing. It is simply an invitation for inter- 
national litigation. It breathes the spirit of unconscious but neverthe- 
less unauthorized compromise rather than of judicial determination. 

(Signed) Anson Mills. 

Individual Opinion of the Commissioner of Mexico 

[Translation.] 

The Mexican Commissioner respectfully begs to differ from the opinion 
of his learned colleagues in definitely judging the subject of the Chami- 
zal in the matter of the fixedness and invariability of the boundary line of 
1852, and also in regard to the retrospective application of the Con- 
vention of 1884, as it does not appear to him that the findings of the 
majority on both points are supported by the record and the arguments 
that figure in the proceedings. 

The agent of the Government of Mexico has left established a funda- 
mental axiom in right, — that the alluvium should be governed and 
qualified by the laws in force at the time in which it commenced to 
form. In the depth of this principle is enveloped the universal maxim 
of the irretroactivity of the laws, unless it is stipulated expressly in 
them, or that at the time the phenomena in question took place there 
should have been no provisions to cover it. 

Neither of the two exceptions cited occur in the case of the Chamizal, 
as in 1852 there existed a perfectly defined law to apply — the Treaty 
of Guadalupe. The Convention of 1884 evidently does not contain any 
direct and precise stipulation as to its retrospective power. 

My first proposition, according to this, is that the Treaty of 1848 
stipulated in a clear and precise manner a fixed or " limited " line. 

The agent of Mexico expounds in methodical and sufficient form the 
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classical division, universally adopted, of property in two large cate- 
gories : " arcifinious " property and " limited " property. The charac- 
teristic of the former is to be determined in one of its boundaries by 
natural geographical " accidents," such as mountain ranges, rivers, etc., 
which by their manifest discernibility on the ground constitute within 
themselves limited lines, which in order to designate perfectly it is suffi- 
cient to mention. In order that the property may be in the second 
category, evidently, it is sufficient that it does not pertain to the first, 
although, further than that it is indicated characteristically as that whose 
boundaries in all senses are marked by means of definite and permanent 
lines or signs. 

Now, it has remained undenied in this judgment that the Treaty of 
1848 directed the general setting of landmarks on the dividing line be- 
tween Mexico and the United States, and the marking of these land- 
marks on precise and authentic plans, as well as a religious conservation 
in the future of the line so fixed, and it is also shown in the record, with- 
out discussion on the part of America, that the commissioners charged 
with executing this convention, complying with the letter of their in- 
structions, agreed, ordered, and carried to a conclusion the erection of 
permanent monuments, identical in character to those of the non-fluvial 
line, along the length of the fluvial, and that this operation was known 
to the two governments and was not disapproved by them, to which they 
gave account of all their acts. 

In the matter of the Chamizal, there is data to prove that at least two 
of these monuments (of iron) were placed; one on the right bank of the 
river, in what is now Cuidad Juarez, and another on the left, in Magof- 
flnsville, now part of El Paso. That these monuments were properly 
" mojoneras " (land-marks) and not signs of topographical reference is 
undeniable, for the reason that they did not connect topographically with 
the lines of the survey. Their sole object was to ." show the limits of 
both republics," and their erection would have been absolutely unneces- 
sary in case of an arcifinious boundary. 

It is the opinion of the majority of the commissioners that the declara- 
tion in the Treaty of 1853 (Article I) that the limits between both 
countries should follow the middle of the Rio Bravo, as stipulated in that 
cf 18^8, is the best proof that the former treaty created an arcifinious 
and not a fixed line ; becau e, it is said, if the line had been fixed before 
1853, it would not have been affirmed then — both governments knowing, 
as they did know, that the river had changed its course between the 
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former and the latter treaty — that the center of the bed would con- 
tinue being the point of separation between the eminent domains of the 
two nations. The Commissioner for Mexico feels it necessary to state 
that he fails to see the force of the argument, because in his conception 
the Treaty of 1853 had three objects: first, to establish a boundary line 
in the territory between the Rivers Bravo and Colorado; second, to finish 
the establishment, where it had not already been concluded, of that 
portion of the line of 1848 not affected by the Gadsden Treaty; third, 
and very important, to ratify the portions already established of the line 
of 1848; and the new commissioners, to whom was entrusted the execu- 
tion of Article I of the agreement, were given entire and final powers 
for each and every one of the three parts of their trust. Therefore, 
when in 1857 they jointly delivered to their governments as result of 
their labors a collection of plans in which was clearly shown the position 
of the dividing line, according to the last treaty, that line (it might 
have been run in 1849, in 1852, or in any other year) remained adopted 
as the sole and invariable line of separation between the two republics. 

In the particular matter referred to the judgment of this Arbitration 
Court, the river has varied after the survey of 1852 and before the sign- 
ing of the Convention of La Mesilla, and the new commissioners knew it 
perfectly. What should they have done had they believed the Treaty 
of 1853 considered the river as arcifinious? Undoubtedly resurveyed 
map No. 29, in order to clearly mark out upon it the new and exact 
position of the dividing line; but as they did not so understand it, but 
knew that the line of 1852 ought to be fixed, and that the new line to 
be established after 1853 not having been already established before, 
would also have to be fixed, they comprehended that, assuming that in 

1852 the position of said line in this valley had been finally decided and 
marked on official maps adopted by both commissions, the Treaty of 

1853 imposed upon them the obligation of ratifying it, and thus they 
did, signing in 1855 the final sheet No. 29, notwithstanding the fact 
that the river marked on it did not then correspond with the true posi- 
tion which its course followed in the valley in 1855. This is the reason 
why the argument of his colleagues works in an opposite sense in the 
mind of the Mexican Commissioner than it does in theirs. 

The opinion of the majority of the Honorable Commissioners is that 
the subsequent acts of the two governments show on the part of the 
United States, an invariable judgment in favor of the interpretation of 
the Treaties of 1848 and 1853 as establishing an arcifinious limit in the 
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fluvial portion of the boundary common to them ; on the part of Mexico 
a lack of determination between the idea of the fixed line and a fluvial 
arcifinious limit. 

Admitting, as the Mexican Commissioner clearly does, the doctrine 
of this Court that isolated expressions of officials of one or the other 
governments do not in any manner constitute an international obligation 
binding upon the nations whom they serve respectively, it is right to 
pass over the diverse opinions emitted by Messrs. Lerdo de Tejada, 
Prelinghuysen, etc., and look exclusively to the correspondence and 
negotiations sanctioned internationally and recognized by both govern- 
ments, in order to ascertain their attitudes in the matters under dis- 
cussion, and even then in only their vital points and not in their minor 
or incidental points. 

It is not shown in the record, that there was correspondence or negotia- 
tions of that character touching the interpretations of the Treaties of 
1848 and 1853, but on three occasions: in 1875 between Mr. Mariscal 
and Mr. Cadwalader; in 1884, between Mr. Romero and Mr. Freling- 
huysen, in connection with the island of Morteritos; and in the same 
year and between the same last named persons, concerning the prelim- 
inaries of the Convention of 1884. 

In 1875 the allusion to the fixed line, in the past, appears evident by 
the terms of Article II, both of the draft for a convention presented by 
Mr. Mariscal to Mr. Cadwalader on March 25th and a second draft dated 
December 2d of that year. In both reference is unmistakably made to 
the dividing line astronomically fixed by the boundary commission of 
both governments in 1852, which runs in the middle of the current of 
the rivers, according to their course at the time of their survey. 

In regard to the case of Morteritos, the terms of the decision of the 
majority of this Tribunal relieve the Mexican Commissioner of the neces- 
sity of insisting here that the uniform attitude then shown by the 
Mexican Government was in the sense of the fixed line, inasmuch as it 
is thus recognized in such document. 

Lastly, in the negotiations of the Convention of 1884, a reading of 
the instructions which guided Mr. Romero, and of his correspondence 
with the American Department of State, does not leave room for doubt 
as to the position adopted by Mexico in regard to the nature of the 
boundary line from its original demarkation until then, — that it was 
fixed and invariable and constituted to Mexico in her northern frontier 
an "ager limitatus," as these properties are understood by civil and 
international law. 
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It being established that until 1884 Mexico considered the line of 
1852 as fixed, is it admissible that in that year she would negotiate a 
treaty converting it into an arcifinious boundary with retroactive effect? 
If the declarations of the Mexican negotiator, Don Matias Eomero, are 
not sufficient to destroy all doubt in this respect, the following considera- 
tion would be more than sufficient : that Mexico could not in any manner 
have adopted a new boundary — supposing that the river had then ceased 
to be the boundary and was again taken as such — without protecting or 
ceding conveniently or by means of an express clause free from con- 
fusion, the rights of individuals and of the Mexican nation, to the lands 
embraced between the fixed line which was abandoned and the new 
fluvial line then adopted. As no such clause existed in the Convention 
of 1884, in view of the fact that all the language of it refers indisputably 
to the future; and considering the nature of the negotiations that pre- 
ceded it, the Mexican Commissioner feels himself unable to accept the 
possible retroactivity of that convention. 

Then, the opinion of the majority of the Honorable Commissioners is 
that the application which both governments made of the Convention of 
1884 to the case of San Elizario and the fifty-eight original bancos of 
the lower Bravo is another proof, that the principle of the retroactivity 
had firm connection in the mind of the Mexican Government in respect 
to the application of that convention. From such an opinion also dis- 
sents, and, he believes with good reason, the Mexican Commissioner. 

In the first place, there is no reason to infer from the fact that the 
Mexican Commissioner in 1894 presented the commission with the case 
of San Elizario, that the Government of Mexico, by this act, knowingly 
put under the jurisdiction of the Treaty of 1884 the changes which 
occurred in the Bravo since 1857. The only thing that the cited pro- 
cedure indicates is that Mexico submitted thai question to the jurisdic- 
tion of the boundary commission established by the Treaty of 1889. 
Now, the powers of such commission were not limited in any manner 
to the application of the principles of 1884, but they covered and they 
were declared " exclusive," the resolution of all the questions or difficulties 
that in the future might arise betwen the two countries and in which 
affected the position of the dividing line, subject to the approval of both 
governments. In San Elizario, without doubt, it was endeavored to 
ascertain if that so-called " island " pertained to Mexico or to the United 
States, and it certainly was the commission who had to decide it, 
whether the theory of a fixed or of an arcifinious line in regard to that 
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ground was in force. The case was discussed, then, in quality of ques- 
tion solely, and not of erosive or avulsive change. It is certain that the 
commission decided it, taking into consideration certain very slight 
alluvial changes, occurring between 1852 and 1857 ; but taking the terms 
of their judgment, and considering that the essential of it was the defini- 
tion of the nationality of the ground, that was that which was asked of 
the commisioners, it is not to be believed that the governments paid any 
attention to the insignificent divergences, shown by the consulting engi- 
neers between the courses of the river, as given by Salazar, Emory, and 
the survey of 1890, because such divergences might very well appear to 
be due to the imperfection of the methods employed by one or the other 
of the engineers, notwithstanding what the later commission said to the 
contrary. 

Now, in regard to the resolutions adopted by the two governments, in 
the matter of the bancos in the lower River Bravo, it is sufficient to 
destroy the inference that is alleged to be deduced as to the retroactivity 
of the Convention of 1884, to say that the treaty in virtue of which it 
has been possible to approve said resolutions, expressly adopted as retro- 
active certain principles which called for " elimination " of those bancos 
in all those parts of the international dividing line which are constituted 
by the centers of the beds of the Bravo and Colorado rivers. This con- 
dition of the internationality of the river remained plainly decided by 
that treaty in regard to the stretch of the Bravo embraced between its 
mouth and the confluence of the San Juan, due to the explicit adoption 
of the central line of its course of 1897 as boundary between the two 
countries and to the declaration that in future that boundary would 
follow the deepest channel, which was equivalent to converting into 
arcifinious this stretch of the Bravo. In regard to the rest of this river 
and to the Colorado, the principle of elimination will also be applicable 
with retroactive force in all those parts in which their course may be 
international, ancl in no other, unless in the future some arrangement 
may be made in virtue of which in the whole course of the Bravo and 
Colorado the fixed boundary of 1852 may be abandoned, and, as was 
done in the lower river, the real watercourse adopted as the new inter- 
national boundary. In any event, the retroactivity that has resulted or 
might result from this should be attributed solely and directly to the 
express and clear clauses of the Convention of 1905, that adopt it as a 
rule, but never to the power, direct or indirect, of that of 1884. 

Such are the ideas of the Mexican Commissioner on the fixedness of 
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the dividing line of 1852, and the irretroactivity of the Convention of 
1884; but as he has been defeated in both points by the majority of the 
Court, and the latter has left established that as a result of the sequel 
of the case, the only principles which should govern are those contained 
in that Convention of 1884, this Commissioner believed it to be his duty 
to amply express his opinion from the new point of view and had the 
fortune to have the Presiding Commisioner agree with him in regard 
to the manner in which the convention referred to should be applied to 
the case, which lias permitted the Court to dictate by majority a final 
sentence, that would otherwise have been impossible, since the attitude 
of the Commissioner of the United States in regard to such application 
diverges diametrically from that of the Presiding Commissioner. 

This opinion and the context of the sentence in the points agreed to, 
leave sufficiently and totally explained the position of the Commissioner 
of Mexico in the present arbitral judgment. 

(Signed) P. B. Puga. 

Minutes of AIeeting of the Joint Commission, June 15, 1911 

El Paso, Texas, June 15, 1911. 

The Joint Commission met at the Sheldon Hotel, at 10 o'clock a. m. 
(meeting being held in Commissioner Mills' room owing to his illness) 
Present, the Commissioners, Secretaries, Agent of the United States and 
Assistant Agent of Mexico. 

The Presiding Commissioner stated that the Chamizal case submitted 
to the Commission for decision having been discussed at length by the 
Commissioners an award had been made by a majority of their votes. 

Then, the members of the Commission proceeded to sign the award, 
and the journal of the proceedings in the case, and the Mexican and 
American Commissioner submitted dissenting opinions, all of which are 
made a part of this journal. 

A copy of the award was delivered to the Agent of the United States 
and the Assistant Agent of Mexico. 

The Agent of the United States asked permission to make the follow- 
ing statement : 

May it please the Commission: Although I have not had opportunity to con- 
sult with my government and must therefore act upon my own motion, subject 
to the consideration and action of my government, I deem it my duty, in order 
to safeguard the rights of the United States in the premises, with all deference, 



